Dear Colleague Letter and Resource Guide on
Students with ADHD

Notice of Language Assistance

Notice of Language Assistance: If you have difficulty understanding English, you may, free of charge, request
language assistance services for this Department information by calling 1-800-USA-LEARN (1-800-872-5327)
(TTY: 1-800-877-8339), or email us at: Ed.Language. Assistance(wed.gov.

Aviso a personas con dominio limitado del idioma inglés: Si usted tiene alguna dificultad en entender el idioma
inglés, puede, sin costo alguno, solicitar asistencia lingiiistica con respecto a esta informacion llamando al 1-800-
USA-LEARN (1-800-872-5327) (TTY: 1-800-877-8339), o envie un mensaje de correo electronico a:
Ed.Language. Assistance@ed.gov.
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Paunawa sa mga Taong Limitado ang Kaalaman sa English: Kung nahihirapan kayong makaintindi ng English,
maaari kayong humingi ng tulong ukol dito sa inpormasyon ng Kagawaran mula sa nagbibigay ng serbisyo na
pagtulong kaugnay ng wika. Ang serbisyo na pagtulong kaugnay ng wika ay libre. Kung kailangan ninyo ng dagdag
na impormasyon tungkol sa mga serbisyo kaugnay ng pagpapaliwanag o pagsasalin, mangyari lamang tumawag sa
1-800-USA-LEARN (1-800-872-5327) (TTY: 1-800-877-8339), o0 mag-email sa: Eid.Language. Assistance@ed.gov.
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Notice of Significant Guidance. The U.S. Department of Education (Department) has determined that this letter
and the accompanying Resource Guide are significant guidance under the Office of Management and Budget’s
Final Bulletin for Agency Good Guidance Practices, 72 Fed. Reg. 3432 (Jan. 25, 2007).
www.whitehouse.gov/sites/default/files/omb/memoranda/fy2007/m07-07.pdf. Significant guidance is non-binding
and does not create or impose new legal requirements.

The Department is issuing this letter and guide to provide State and local educational agencies, including charter
schools, with information to assist them in meeting their obligations under Federal civil rights laws, including
Section 504 of the Rehabilitation Act of 1973, and implementing regulations that it enforces. 29 U.S.C. § 794; 34
C.F.R. Part 104. This letter also provides members of the public with information about their rights under the law
and regulations. -

If you are interested in commenting on this letter or guide, or have questions, please send them to OCR by email at
OCR(@ed.gov, by phone at 800-421-3481 (TDD 800-877-8339), or by mail to the Office for Civil Rights, U.S.
Department of Education, 400 Maryland Avenue SW, Washington, DC 20202. For further information about the
Department’s guidance processes, please visit www.ed.gov/policy/gen/guid/significant-guidance html.

UNITED STATES DEPARTMENT OF EDUCATION
OFFICE FOR CIVIL RIGHTS

THE ASSISTANT SECRETARY

July 26,2016

Dear Colleague:

I write this letter to clarify and provide guidance on the Federal obligations of school districts that
receive Federal financial assistance from the U.S. Department of Education (the Department) to
students with attention-deficit/hyperactivity disorder (ADHD)' under Section 504 of the
Rehabilitation Act of 1973 (Section 504) and the Department’s implementing regulations.” This
Federal law prohibits discrimination on the basis of disability and requires school districts to provide
an equal educational opportunity to students with disabilities.

Because the Americans with Disabilities Act Amendments Act (Amendments Act) clarified the
broad scope and definition of the term “disability,” more students with ADHD are now clearly

! ADHD is used throughout this letter to refer to students having either attention deficit disorder (ADD) or ADHD.

229 U.S.C. § 794; 34 C.F.R. Part 104. While this letter touches on the Individuals with Disabilities Education Act
(IDEA), the Federal law through which the majority of children with ADHD receive special education and related
services, the focus is on the requirements of Section 504, as set out in the Department’s Section 504 implementing
regulations at 34 C.F.R. Part 104. OCR does not administer the IDEA. The Office of Special Education Programs
(OSEP) in the Department’s Office of Special Education and Rehabilitative Services (OSERS) administers the IDEA.
All students with disabilities who are eligible for special education and related services under the IDEA, however, are
also protected by Section 504. Consequently, OCR enforces the Section 504 rights of students who are also covered by
the IDEA. For general information about the IDEA, please see http://idea.ed.gov. This letter does not address the rights
of students with disabilities under the Workforce Innovation and Opportunity Act (WIOA), Pub. L. No. 113-128, 128
Stat. 1425 (2014). For general information about the rights of students with disabilities under WIOA, please see

* https://rsa.ed.gov/wioa.cfim and hitp:/www.doleta. gov/WIOA .
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entitled to the protections under Section 504.>

Over the past five fiscal years (2011-2015), the Department’s Office for Civil Rights (OCR) has
received more than 16,000 complaints alleging discrimination on the basis of disability in
elementary and secondary education programs. Approximately 2,000, or one in nine, of these
complaints involved allegations of discrimination against a student with ADHD. In resolving such
complaints, OCR has found that many teachers and administrators often take appropriate action to
ensure that students with ADHD receive the protections to which they are entitled under Federal law,
but many others are not familiar with this disorder, or how it could impact a student’s equal access to
a school district’s program.

Through our enforcement efforts, we have learned that many students with ADHD are still
experiencing academic and behavioral challenges in the educational setting, and that policy guidance
is needed to ensure that those students are receiving a free appropriate public education (FAPE) as
defined in the Department’s regulations implementing Section 504. OCR investigations have
revealed that students with ADHD could be denied FAPE because of problems that school districts
have in identifying and evaluating students who need special education or related services because of
ADHD. Some of these problems are as follows:

¢ students never being referred for, or identified by the school district as needing, an evaluation
to determine whether the student has a disability and needs special education or related
services;

e students not being evaluated in a timely manner once identified as needing an evaluation; or
e school districts conducting inadequate evaluations of students.

In addition, even if properly identified, a student with ADHD who is determined to have a disability
may not always receive required services. OCR, through its enforcement efforts, has observed that
school districts fail to meet their Section 504 obligations when they:

e make inappropriate decisions about the regular or special education, related aids and services,
or supplementary aids and services the student needs, and the appropriate setting in which to
receive those services based on a misunderstanding of ADHD and the requirements of
Section 504;

3 OCR, Dear Colleague Letter (Jan. 19, 2012), http://www.ed.gov/ocr/letters/colleague-201109.html. See also OCR,
Questions and Answers on the ADA Amendments Act of 2008 for Students with Disabilities Attending Public Elementary
and Secondary Schools (Jan. 19, 2012), http://www.ed.gov/ocr/docs/del-504fag-201109 html. Further discussion on the
interplay between Section 504 and the Americans with Disabilities Act can be found in the accompanying Resource
Guide in the section “Federal Disability Laws.”
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o fail to distribute relevant documentation to appropriate staff; or

e consider inappropriate administrative and financial burdens in selecting and providing
appropriate related aids and services.

The failure to provide needed services to students with disabilities can result in serious social,
emotional, and educational harm to the students involved. It can also unnecessarily drain school
district and family resources if the school is ineffectually attempting to meet the needs of students
with disabilities through failed interventions or disciplinary consequences.

As outlined in the Department’s regulations implementing Section 504, school districts must conduct
individualized evaluations of students who, because of disability, including ADHD, need or are
believed to need special education or related services, and must ensure that qualified students with
disabilities receive appropriate services that are based on specific needs, not cost, and not based on
stereotypes or generalized misunderstanding of a disability.* These and other Section 504 obligations
apply to all students with disabilities and are discussed in this guidance as they specifically pertain to
students with ADHD.’

Through this letter and the accompanying Resource Guide, OCR seeks to help educators, families,
students, and other stakeholders better understand these laws as they pertain to students with ADHD
in elementary and secondary schools in order to ensure that these students receive the regular or
special education, related aids and services, or supplementary aids and services the student needs to
be successful. I encourage you to use this information to ensure that your school district is properly
evaluating and providing timely and appropriate services to students with ADHD.°

Sincerely,

/s/

Catherine E. Lhamon
Assistant Secretary for Civil Rights

434 C.F.R. §§ 104.3(1)(2), 104.4, 104.33-35.

% For further, generally applicable information about the rights of students with disabilities, due to any impairment,
lease see Protecting Students With Disabilities Frequently Asked Questions About Section 504 and the Education of

please see Protec Disabi k testions About Sect he Educa

Children with Disabilities, (Oct. 16, 2015), http://www.ed.gov/ocr/504faq.htm]. OCR also anticipates providing
additional information for parents explaining these rights.

§ Even though this letter and Resource Guide focus on the elementary and secondary education contexts, educators
should be aware that ADHD can impact a student’s access to a program at the preschool and postsecondary levels, and
educators have obligations under Federal disability civil rights laws to these students as well. Section 504 obligations to
preschool and postsecondary students with ADHD are not the same as the obligations to elementary or secondary school
students with ADHD. 34 C.F.R. § 104.38 (preschool education) and 34 C.F.R. §§ 104.41-47 (postsecondary education).
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This resource guide is in the public domain. Authorization to reproduce it in whole or in part is

granted. The guide’s citation should be:

U.S. Department of Education, Office for Civil Rights, Students with ADHD and Section
504: A Resource Guide (July 2016).

This guide is also available on the Office for Civil Rights’ website at http://www.ed.gov/ocr. Any
updates to this guide will be available at this website.

If you need technical assistance, please contact the OCR regional office serving your State or
Territory by:

« visiting http://wdcrobcolp01.ed.gov/CFAPPS/OCR/contactus.cfm, or
« calling OCR’s Customer Service Team at 1 800-421-3481; TDD 1-800-877-8339; or

+ emailing OCR at ocr(@ed.

Availability of Alternate Formats: Requests for documents in alternate formats such as Braille or
large print should be submitted to the Alternate Format Center by calling 202-260-0852 or by
contacting the U.S. Department of Education’s Section 508 Coordinator via email at
om_ecos(@ed.gov.

Notice of Significant Guidance. The U.S. Department of Education (Department) has determined that
this Resource Guide and the accompanying letter are significant guidance under the Office of
Management and Budget’s Final Bulletin for Agency Good Guidance Practices, 72 Fed. Reg. 3432 (Jan.
25, 2007). www.whitehouse.gov/sites/default/files/omb/memoranda/fy2007/m07-07 pdf. Significant
guidance is non-binding and does not create or impose new legal requirements.

The Department is issuing this guide and the accompanying letter to provide State and local educational
agencies, including charter schools, with information to assist them in meeting their obligations under
Federal civil rights laws, including Section 504 of the Rehabilitation Act of 1973, and implementing
regulations that it enforces. 29 U.S.C. § 794; 34 C.F.R. Part 104. This Resource Guide and letter also
provides members of the public with information about their rights under the law and regulations.

If you are interested in commenting on this guide or letter, or have questions, please send them to

Ofﬁce %or Civil Rights, U.S. Department of Education, 400 Maryland Avenue SW, Washington, DC
20202. For further information about the Department’s guidance processes, please visit
www.ed.gov/policy/gen/guid/significant-guidance html.
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A. Federal Disability Laws

The U.S. Department of Education’s (Department’s) Office for Civil Rights (OCR) enforces Federal
laws protecting the rights of students facing discrimination on the bases of race, color, national
origin, sex, age, and disability.

OCR has enforcement responsibilities to resolve complaints and conduct compliance reviews
involving disability discrimination under two Federal anti-discrimination laws: (1) Section 504 of
the Rehabilitation Act of 1973 (Section 504);! and (2) Title II of the Americans with Disabilities Act
of 1990 (Title II).?

The Individuals with Disabilities Education Act (IDEA) requires States and school districts to ensure
that eligible students with disabilities receive appropriate special education and related services at no
cost to the parents,® which is referred to as a free appropriate public education (FAPE) under the
IDEA.* These students may include those with attention-deficit/hyperactivity disorder (ADHD).?
OCR does not administer or enforce the IDEA. The Office of Special Education Programs (OSEP) in
the Department’s Office of Special Education and Rehabilitative Services (OSERS) administers the
IDEA. For information about the IDEA, please see http://idea.cd.gov and
http://www.ed.gov/osers/osep/index.html. While the IDEA is the primary vehicle for identifying,
evaluating, and educating students with disabilities who need special education and related services,
the focus of this document is on the civil rights requirements of Section 504 as set out in the
Department’s Section 504 implementing regulations at 34 C.F.R. Part 104.

Below are summaries of these three laws.

129 U.S.C. § 794, and its implementing regulation, at 34 C.F.R. Part 104.

242 U.S.C. §§ 12131-12134, and its implementing regulation at 28 C.F.R. part 35. For general information about the
ADA, please see https://www.ada.gov/.

3 In this document, “parent” also includes “guardian” or “guardians.”

420 U.S.C. §§ 1400-1482. The statutory authority for Part B of the IDEA is 20 U.S.C. §§ 1401, 1411-1419, and its
imnlamenting rt:hrnl]nhnnc are at 'IA CFR nart 200 pADp 18 a gtatutorvy term dpand in Part R nFTnPA m 20 IT.Q p

HPICIHGCHUIE IVguIauULs aiv au T ol N, PRI OUV. TALDD IS @ SaiaiUn ) WL GULLCE R Tals D VL 207 LU U

§ 1401(9) and the Department’s regulation in 34 C.F.R. § 300.17. The Department’s Section 504 implementing
regulation also uses the phrase “free appropriate public education,” as discussed below under the heading “Section 504
of the Rehabilitation Act.”

° ADHD includes: predominantly inattentive type, predominantly hyperactive-impulsive type, and combined type (where
symptoms of the first two types are equally present) Centers for Disease Control and Prevention (CDC), Attention-
Deficit/Hyperactivity Disorder (ADHD), Facts About ADHD, (updated April 2016) (“CDC Facts About ADHD”),
http://www.cde.gov/nebddd/adhd/facts. html.
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Section 504 of the Rehabilitation Act®

Section 504 prohibits discrimination on the basis of disability in programs or activities receiving
Federal financial assistance, including school districts.” (In this document, “school district” and

“public elementary and secondary school systems” are used synonymously and include all local

educational agencies (LEAs) and charter schools.)®

The definition of disability is the same under both Title IT and Section 504. Under these laws, a
person (including a student) with a disability is one who meets any of the following criteria:

e has a physical or mental impairment that substantially limits one or more major life activities;
e has arecord of such an impairment; or
e isregarded as having such an impairment.’

Some examples of a major life activity that could be substantially limited by ADHD include
concentrating, reading, thinking, and functions of the brain.'®

® For further discussion of these laws, please visit OCR’s website, at
http://www.ed.gov/policy/rights/guid/ocr/disability.html.

7 Title II prohibits discrimination on the basis of disability by public entities, including public elementary and secondary
school systems, regardless of receipt of Federal financial assistance. In the education context, OCR shares enforcement
responsibility for Title IT with the U.S. Department of Justice. 28 C.F.R. § 35.190(b)(2). Although this document
primarily addresses Section 504 obligations, violations of Section 504 that result from a school district’s failure to meet
the obligations identified in this letter also constitute violations of Title II. 42 U.S.C. § 12201(a). To the extent that Title
IT provides greater protection than Section 504, covered entities must comply with Title II’s requirements, see, e.g.,
Guidance on Effective Communication for Students with Hearing, Vision, or Speech Disabilities in Public Elementary
and Secondary Schools (Nov. 12, 2014), http://www.ed.gov/about/offices/list/oct/letters/colleague-etfective-
connmunication-201411.pdf. A discussion of any such additional requirements is beyond the scope of this guidance.

The requirements of Section 504 regarding the provision of FAPE also apply to any juvenile justice facility that receives
federal financial assistance from the Department of Education, and the requirements of Title I apply to any juvenile
justice facility that is a program or activity of a state or local government. See OCR and Department of Justice Civil
Rights Division, Dear Colleague Letter: Civil Rights in Juvenile Justice Residential Facilities (Dec. 8, 2014),
http://www.ed. gov/policy/gen/guid/correctional-education/cr-letter.pdf. For more information on Title II, please visit
hitps://www.ada.cov/.

¥ Charter schools are subject to the same Federal civil rights obligations as all other public schools. “Charter schools”
includes schools that are public schools of a school district as well as charter schools that operate as LEAs under State
law. For additional information about the applicability of Federal civil rights laws to charter schools, see OCR, Dear
Colleague Letter: Charter Schools (May 14, 2014), http://www.ed.gov/ocr/letters/colleague-201405-charter.pdf.

29 U.S.C. § 705(20)(B); 34 C.F.R. § 104.3(j). Those who are eligible for coverage under the “regarded as” prong of the
disability definition are not entitled to FAPE under Section 504 (because they do not actually have a substantially
limiting impairment), cf. 42 U.S.C. § 12201(h), but they are still protected by Section 504°s general nondiscrimination
provisions, including protection from disability-based harassment, and retaliation..

42 U.S.C. § 12102.
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It is important to remember that an impairment that substantially limits any major life activity, not
just a major life activity related to learning or school, would be considered a disability under Section
504.

Section 504 provides a broad spectrum of protections against discrimination on the basis of
disability, including one key aspect on which this guidance focuses: the right to a free, appropriate
public education (FAPE). All elementary and secondary school students who are individuals with
disabilities as defined by Section 504 and need FAPE are entitled to FAPE.

Under Section 504, FAPE is the provision of regular or special education and related
aids and services that are designed to meet the individual educational needs of students
with disabilities as adequately as the needs of students without disabilities are met and
that satisfy certain procedural requirements related to educational setting, evaluation
and placement, and procedural safeguards.!!

(See pages 9 and 30 for further discussion of evaluation and placement, and procedural
safeguards.)

An individualized education program (IEP) developed and implemented in accordance with the
IDEA is one means of meeting the Section 504 FAPE standard.'*

134 CF.R. § 104.33.

234 CFR. § 104.33(b%( 2). As used in the IDEA Part B regulatigns in 34 C_F.R. ,?art 300, the term individualized
ity that 1s developed, reviewed, and

education program or IEP means a written statement for each child with a disabil
revised in a meeting in accordance with 34 C.F.R. §§ 300.320 through 300.324, and that must include: a statement of the
child's present levels of academic achievement and functional performance; a statement of measurable annual goals,
including academic and functional goals; for children with disabilities who take alternate assessments aligned to alternate
achievement standards, a description of benchmarks or short-term objectives; a statement of the special education and
related services and supplementary aids and services, based on peer-reviewed research to the extent practicable, to be
provided to the child, or on behalf of the child, and a statement of the program modifications or supports for school
personnel that will be provided; a statement of any individual appropriate accommodations that are necessary to measure
the academic achievement and functional performance of the child on State and districtwide assessments consistent with
section 612(a)(16) of the IDEA; and if the IEP Team determines that the child must take an alternate assessment instead
of a particular regular State or districtwide assessment of student achievement, a statement of why the child cannot
participate in the regular assessment and why the particular alternate assessment selected is appropriate for the child. 34
C.F.R. § 300.320(a); 20 U.S.C. § 1414(d)(1)(A)(i). See

http:/idea.ed.soviexplore/view/p/%2Croot%2Cdynamic%2CTopicalBriet%2C10%2C.
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Section 504 also requires that a student with a disability be educated with students without
disabilities to the maximum extent appropriate to the needs of the student with the disability and that
a student with a disability be educated in the regular education setting unless the district can
demonstrate that the education of that student in the regular educational environment with the use of
supplementary aids and services cannot be achieved satisfactorily.'®

Though not explicitly required by the Department’s Section 504 regulations, school districts often
document the elements of an individual student’s FAPE under Section 504 in a document, typically
referred to as a “Section 504 Plan.” While there is no specific Section 504 requirement for such a
plan or what the plan should contain, a Section 504 Plan often includes the regular or special
education and related aids and services a student needs, and the appropriate setting in which the
student should receive those services, also called the student’s “placement.” A written plan is often a
useful way to document that the school district engaged in a process to identify and address the
needs of a student with disabilities and to communicate, to school personnel, the information needed
for successful implementation. A Section 504 Plan for a student with ADHD, for example, could
include behavioral interventions, assistance with organization, and additional time to complete
assignments or tests.

If a student has a written Section 504 Plan, it is vital that teachers and appropriate staff
have access to it so that the plan is implemented consistently. In OCR’s experience, the
failure to ensure appropriate access to that plan or otherwise inform staff of their specific
responsibilities under Section 504 for a particular student often results in a failure to
provide FAPE and equal educational opportunity.

Section 504 also requires that any placement decisions about a student with a disability be made by a
group that includes persons knowledgeable about the student, the meaning of the evaluation data,
and placement options, and this group is often referred to as a “Section 504 team.”'* It is helpful if
that group includes a school district or agency representative who can ensure the district provides, or
is able to provide, all services that are identified as necessary. The absence of such a representative
on the Section 504 team could result in a denial of FAPE if the Section 504 team determines certain
services are necessary and the district is unable to provide them. Such a determination would depend
on the particular facts and circumstances.

34 CF.R. § 104.34.

“34CFR.§ 104.35(c)(3). Parents could be an important source of information to the school district about what
techniques, interventions, services and supports would be most effective in meeting that student’s needs.
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The Americans with Disabilities Act Amendments Act

In the Americans with Disabilities Act Amendments Act of 2008 (Amendments Act), which
amended both the Americans with Disabilities Act of 1990 and the Rehabilitation Act of 1973,
Congress directed that the definition of disability be construed broadly and that the determination of
whether an individual has a disability not demand extensive analysis.'> (The Amendments Act did
not alter or affect the administration of the IDEA.)

The Amendments Act materially broadened the interpretation of the terms that define disability in
two ways of particular significance for students with ADHD.'® First, it expanded the list of examples
of major life activities by adding, among other things, concentrating, reading, thinking, and functions
of the brain."”

Second, the Amendments Act stated that mitigating measures shall not be considered in determining
whether an individual has a disability. Mitigating measures include, for example, medications,
coping strategies, and adaptive neurological modifications that an individual could use to eliminate
or reduce the effects of an impairment.'®

School districts cannot consider the ameliorative effects of mitigating measures when determining
how the impairment impacts the major life activities under consideration." The impact, therefore, of
a student’s ADHD on a given major life activity, such as concentrating or thinking, must be
considered in the student’s unmitigated state to determine whether a substantial limitation exists. For
example, if a student requires medication to address an impairment, the ameliorative effects of the
medication cannot be considered when evaluating the student for a disability.?® (See page 9 for
further discussion of the evaluation process.)

15 ADA Amendments Act of 2008, Pub. L. No. 110-325, § 2, 122 Stat. 3554 (2008).

16 For a more detailed discussion of the Amendments Act and its effects upon the disability laws OCR enforces, please
see OCR, Dear Colleague Letter (Jan. 19, 2012), hitp://www.cd.gov/ocr/letters/colleague-201109.hunl. See also OCR,
Questions and Answers on the ADA Amendments Act of 2008 for Students with Disabilities Attending Public Elementary
and Secondary Schools (Jan. 19, 2012), hitp://www.cd.gov/ocr/does/del-5041ag-201109.html.

1742 U.S.C. § 12102(2).

18 Amendments Act § 4(a) (codified as amended at 42 U.S.C. § 12102) (“The determination of whether an impairment
substantially limits a major life activity shall be made without regard to the ameliorative effects of mitigating measures
such as— (I) medication, medical supplies, equipment, or appliances, low-vision devices (which do not include ordinary
eyeglasses or contact lenses), prosthetics including limbs and devices, hearing aids and cochiear implants or other
implantable hearing devices, mobility devices, or oxygen therapy equipment and supplies; (II) use of assistive
technology; (IIT) reasonable accommodations or auxiliary aids or services; or (IV) learned behavioral or adaptive
neurological modifications.”).

¥1d.

20 Section 504 does not require that a student stop taking needed medication in order to receive an evaluation for
disability and need for special education or related services.
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Individuals with Disabilities Education Act

Part B of the IDEA*' provides Federal funds to State educational agencies, and through them to
eligible LEAs, to assist in providing special education and related services to eligible students with
disabilities.*

States receiving IDEA funds must ensure that school districts locate, identify, and evaluate students
who are suspected of having disabilities as defined by the IDEA and who need special education and
related services.*

Each eligible student must have an IEP, developed by an IEP Team that includes school officials and
the student’s parents, and whenever appropriate, the student. An IEP must include, among other
things, a statement of annual goals, including academic and functional goals, and the special
education and related services, and supplementary aids and services that the school district will
provide to the student, and the program modifications or supports for school personnel, to enable the
student to advance appropriately toward attaining his or her annual IEP goals and to be involved, and
make progress in the general education curriculum, and to participate in extracurricular and other
nonacademic activities.**

Implementation of an IEP, developed in accordance with the IDEA, is one means of meeting the
FAPE standard under Section 504.%°

2120 U.S.C. §§ 1401, 1411-1419; 34 C.F.R. part 300. The IDEA does not restrict or limit the rights, procedures, and
remedies available under the U.S. Constitution, the ADA, Section 504, or other Federal laws protecting the rights of
children with disabilities, except that before the filing of a civil action under those laws seeking relief that is also
available under the IDEA, IDEA’s administrative due process procedures in subsections (f) and (g) of 20 U.S.C. § 1415
must be exhausted to the same extent as would be required had the action been brought under IDEA. 20 U.S.C.

§ 1415()).

22 Under the IDEA, a child must be evaluated, subject to parental consent, in accordance with 34 C.F.R. §§ 300.304
through 300.311 and found to have a disability and to need special education and related services because of that
disability. The IDEA includes 13 disability categories: autism, deaf-blindness, deafness, emotional disturbance, hearing
impairment, intellectual disability, multiple disabilities, orthopedic impairment, other health impairment, specific
learning disability, speech or language impairment, traumatic brain injury, and visual impairment including blindness. 20
U.S.C. § 1401(3) and 34 C.F.R. § 300.8. Although a child’s need for special education is a critical part of IDEA’s
definition of “child with a disability” and thus a child’s entitlement to FAPE under IDEA, a child who has an impairment
listed in the IDEA can be considered a child with a disability if the child needs a related service that consists of specially
designed instruction that is considered special education rather than a related service under State standards. 34 C.F.R.

§ 300.8(a)(2)(ii).

B34 CF.R. §300.111.
%34 C.F.R. § 300.320(a).
¥ 34 CF.R. § 104.33(b)(2).
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School districts also must ensure that FAPE, under the IDEA, is provided to all eligible students with
disabilities in the least restrictive environment (LRE). LRE means that, to the maximum extent
appropriate, students with disabilities are educated with students without disabilities, and removal of
students with disabilities from the regular educational environment occurs only when the nature or
severity of the disability of a student is such that education in‘regular classes with the use of
supplementary aids and services cannot be achieved satisfactorily.*®

In general, students with ADHD may be eligible for special education and related services under the
IDEA if, following an evaluation that meets the requirements set forth in the IDEA regulations, they
meet the criteria applicable to one or more specific disability categories, and if they need special
education and related services because of their disability. (As noted in footnote 22, a student can still
be determined to be a child with a disability under IDEA if the student needs only a related service,
if it consists of specially designed instruction and is considered special education, rather than a
related service, under applicable State standards.)

Under the IDEA Part B regulations, a student may be eligible under the category other health
impairment if the student has limited strength, vitality, or alertness, including a heightened alertness
to environmental stimuli that results in limited alertness with respect to the educational environment
due to a chronic or acute health problem that adversely affects the student’s educational
performance. IDEA’s regulatory definition of “other health impairment” was specifically amended
in 1999 to include ADHD as an example of a chronic or acute health problem that could be found to
adversely affect a child’s educational performance.”’

Eligibility under the IDEA for a student with ADHD is not limited, however, to the other health
impairment category. For example, students with ADHD can be eligible for services under the
specific learning disability or emotional disturbance categories if they meet the criteria applicable to
those categories set forth in the IDEA regulations.*®

%34 C.F.R. §§ 300.114-117.
2734 C.F.R. § 300.8(c)(9).

234 C.F.R. §§ 300.8(c)(4), (10). See also U.S. Department of Education, Office of Special Education and Rehabilitative
Services, Office of Special Education Programs, Identifying and Treating Attention Deficit Hyperactivity Disorder: A
Resource for School and Home, Washington, D.C., (Aug. 2008) (“OSEP ADHD Resource”), 5,
http:/www2.ed.gov/rschstat/research/pubs/adhd/adhd-identifying. html.
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Finding a student with ADHD ineligibl: for special education under the IDEA, however, does not
relieve the school district of its obligation to evaluate the student, as appropriate, under Section 504.

If a student is evaluated for the provision of services under the IDEA and is found ineligible because
he or she does not need special education and related services because of the disability, the school
district must still consider if the student could be covered by Section 504.

This means the school district must determine whether or not the student has a disability
for which he or she still might need regular education and related aids and services in
order to receive FAPE under Section 504.% This determination could require an
evaluation under Section 504.%

The remainder of this Resource Guide discusses how schools must identify, evaluate, make
placement determinations about students with ADHD, and otherwise ensure nondiscrimination under
Section 504.

¥ 34 CF.R. §§ 104.33(b), 104.35.

%% In some circumstances, the IDEA evaluation process may provide the school district with the necessary information,
required by Section 504, to determine whether or not a student has a disability, and whether that student needs related
aids and services or supplementary aids and services in the regular education environment because of that disability.
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B. The Obligation to Identify, Evaluate,
and Make Placement Determinations
about Disability and Needed Services
under Section 504

When Must a School District Conduct an Evaluation?
Under Section 504, a school district must identify, locate, and conduct a free evaluation of any
student who because of a disability “needs or is believed to need” special education or related
services.>! This obligation may be more commonly known as “Child Find.”** A school district must
conduct an individual evaluation:

. before taking any action with respect to the student’s initial placement; and

o before making any subsequent significant change in placement.

Here, and as used elsewhere in this document, placement means whatever regular or

special education, related aids and services, or supplementary aids and services the

student needs and the appropriate setting in which the student is to receive those
33

services.

3134 C.F.R. §§ 104.32, 104.35(a).
32 «Child find” is a concept derived from the IDEA. 20 U.S.C. § 1412(a)(3); 34 C.F.R. § 300.111.

3334 C.F.R. § 104.35(c)(4) (requiring that the placement decision is made in conformity with § 104.34, concerning
educational setting).
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According to the Centers for Disease Control and Prevention (CDC), there are three different types
of ADHD, which are categorized depending on which symptoms are strongest:**

(1)  predominantly inattentive type;
(2)  predominantly hyperactive-impulsive type; and
3) combined type (where symptoms of the first two types are equally present).*

Every type of ADHD affects the functioning of the parts of the brain related to thinking,
concentrating, and planning. A determination that a student has any type of ADHD, therefore, is a

determination that a student has an impairment for purposes of meeting one of the prongs of Section
504’s definition of disability.*®

Further, a diagnosis of ADHD is evidence that a student may have a disability.*” OCR will presume,
unless there is evidence to the contrary, that a student with a diagnosis of ADHD is substantially
limited in one or more major life activities.®

If district staff perceive or receive information to lead them to suspect that a student has a disability
— for example, that a student has ADHD and needs or is believed to need special education or related
aids and services in addition to regular education® — the school district must evaluate to determine if
the impairment substantially limits that student in a major life activity.*’

In the context of students with ADHD, it is important that school districts consider conducting an
evaluation when students demonstrate to teachers or parents signs of needing special education or
related aids and services to meet their individual educational needs as adequately as the needs of
their nondisabled peers are met.

34 CDC Facts About ADHD.
¥1d
314

37 “Diagnosis of ADHD requires a comprehensive evaluation by a licensed clinician, such as a pediatrician, psychologist,
or psychiatrist with expertise in ADHD.” Naticnal Institutes of Mental Health (NIMH publication), Attention Deficit
Hyperactivity Disorder (Revised Mar. 2016), http://www.nimh.nih.gov/health/topics/attention-deficit-hyperactivity-
disorder-adhd/index.shuml#part_145448. For more information, see discussion on Medical Assessments, at page 23 of
this Resource Guide.

%% As noted above, since the enactment of the Amendments Act, the question of whether an individual’s impairment is a
disability should not demand extensive analysis as the law requires broad coverage.

*® For further discussion of factors that may indicate a student needs special education or related aids and services, please
see footnote 41 and the associated text.

34 CF.R. § 104.35.
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